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MOTIONS IN LIMINE
[bookmark: _Hlk127859305]	The People respectfully request that this court grant the following motions in limine in the above-entitled jury trial: 
No. 9 : If Jane Doe or Victims of the Defendant’s Prior Uncharged Acts Refuse to Testify Under Code of Civil Procedure 1219, That Refusal and Subsequent Contempt Order Should be Held in the Presence of the Jury.

The People anticipate that if Jane Doe avails herself of the court process, she will refuse to testify, citing California Code of Civil Procedure (“CCP”) 1219. Additionally, Ms. Doe has already indicated through her lawyer, that she would refuse to testify pursuant to this section.  CCP 1219, titled in part “Refusal of victim to testify concerning sexual assault or domestic violence,” states in relevant part: 
Notwithstanding any other law, a court shall not imprison or otherwise confine or place in custody the victim or a sexual assault or domestic violence crime for contempt if the contempt consists of refusing to testify concerning that sexual assault or domestic violence crime.  Before finding a victim of a domestic violence crime in contempt as described in this section, the court may refer the victim for consultation with a domestic violence counselor.

Cal. Code Civ. Proc. 1219.  
Though CCP 1219 criminalizes a domestic violence victim’s imprisonment for refusing to testify, the witness can still be held in contempt for refusing to testify.  The court can either order the witness to pay a fine or attend domestic violence counseling as a sanction.  
The People request that any CCP 1219 refusal to testify be held in the presence of the jury.  In People v. Lopez (1999) 71 Cal.App.4th 1550, the court found that a refusal to testify absent a 5th amendment privilege is not a constitutional right, and therefore should be conducted in the presence of the jury. In that case, the defendant was charged with various gang offenses.  A prosecution witness, a fellow gang member, attempted to claim a 5th amendment privilege.  The court, after conducting a hearing, found that the witness had no valid privilege. The witness still refused to testify. The trial court required him to refuse to testify in front of the jury and found him in contempt in front of the jury.  Id.  at 1553. “Where a witness has no constitutional or statutory right to refuse to testify, a different analysis applies. Jurors are entitled to draw a negative inference when such a witness refuses to provide relevant testimony.” Id at 1554. The court relied on the ruling of Roberts v. United States (1980) 445 U.S. 552, in which the US Supreme Court held “A witness may not employ the privilege to avoid giving testimony that he simply would prefer not to give.”Id. at 560.  The Lopez court found that “this is exactly what [the witness] tried to do.  Given that his decision was fully informed and willful – and in disobedience of a court order – the jury was entitled to consider his defiance against him. . .” Lopez, supra, at 1555. 
In the instant case, Jane Doe has the right under CCP 1219 to not be imprisoned for refusing to testify.  That is not the same, however as having a right to refuse to testify.   CCP 1219 does not give a domestic violence victim has a right to refuse to testify and any such refusal still subjects a victim to penalties and a contempt finding.  Unlike a 5th Amendment claim, a victim’s refusal to testify under CCP 1219 is not a constitutional right. Therefore, the People request that Jane Doe be called to the witness stand in the presence of the jury. Should she refuse to testify under CCP 1219, the People request that the court find her in contempt of court in the jury’s presence. A jury trial is the search for the truth. Since the witness does not have a constitutional right to refuse to testify, and is refusing to so because she would rather not, she should be compelled to make that refusal in open court in front of the jury.
GRANTED ______		DENIED ________		MODIFIED__________
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