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MOTIONS IN LIMINE
[bookmark: _Hlk127859305]	The People respectfully request that this court grant the following motions in limine in the above-entitled jury trial: 
No. 9: The People Request to amend the Information to allege aggravating factors pursuant to Penal Code section 1170(b).


A complaint or information may be amended after the defendant has entered a plea to the original pleading.  Penal Code section 1009 provides, in part: “The court in which an action is pending may order or permit an amendment of an indictment, accusation or information, or the filing of an amended complaint for any defect or insufficiency, at any stage of the proceedings.”  
It is notable that this section permits amendment “for any defect or insufficiency.”  This encompasses amendments to substance as well as form of the accusatory pleading.  (People v. O’Moore (1948) 83 Cal. App. 2d 586, 591.)  
	The statute has also been applied to permit amendments at any stage of the proceedings.  Numerous reported cases approve amendments to the charges on the day of trial (People v. Hall (1979) 95 Cal. App. 3d 299, 314.); to add a count in the middle of trial (People v. Villagren (1980) 106 Cal. App. 3d 720, 724-725); and even to amend the charges at the conclusion of the evidence (People v. Jones (1985) 164 Cal. App. 3d 1173, 1178-1179).
	Whether an offered amendment should be permitted is within the sound discretion of the court.  In the absence of an abuse of discretion, a ruling permitting the amendment will not be disturbed on appeal.  (People v. Villagren, supra, 106 Cal. App. 3d at 724.)  The reported cases reveal exceedingly few circumstances in which it was an abuse of discretion to permit an amendment where the offered amendment appeared to comply with section 1009.  (See, e.g., People v. Chapman (1975) 47 Cal.App.3d 597 [amendment improper to add a charge barred by the statute of limitations].)  “Liberality appears to have been countenanced in allowing such amendments under statutory provisions therefore, to simplify procedure, to further the ends of justice, and to ‘save indictments against defects and deficiencies of substance and form by amendment stating the offense intended to be charged.’”  (People v. O’Moore, supra, 83 Cal.App.2d at 594.)
	The People also request permission to amend the Information to add aggravating factors pursuant to § 1170(b). Specifically, that: 1) The crime involved great violence, great bodily harm, threat of great bodily harm, or other acts disclosing a high degree of cruelty, viciousness, or callousness; 2) The Defendant used a deadly weapon during the commission of the crime and ; 3) The Defendant has served a prior prison term.
The additional requirement in the law—that the People now have to prove aggravating factors in order for the court to impose an aggravated term—came about in 2022 as a result of Senate Bill 567.  Should the Defendant be convicted at jury trial of the charged offenses, this new requirement likely also requires specificity in the pleadings which detail the existence of the applicable aggravating factors.  Notably, aggravating factors under PC 1170(b) need not be supported by the evidence at preliminary hearing.  (Chavez-Zepeda v. Superior Court (2023) 97 Cal. App. 5th 65, 97.)    
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