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MOTIONS IN LIMINE
[bookmark: _Hlk127859305]	The People respectfully request that this court grant the following motions in limine in the above-entitled jury trial: 
No. 6: Admit Jane Doe’s Preliminary Hearing Transcript.

Evidence Code section 1291 regarding “Former Testimony”, provides in part that:
“(a) Evidence of a former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and:… (2) The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.”
“Former Testimony” is defined, in part, in section 1290 as “Another action or in a former hearing or trial of the same action.” 
The California Supreme Court has long held that even preliminary hearing testimony satisfies the foundational requirements of Evidence Code section 1291.  People v. Zapien (1993) 4 Cal.4th 929.  In Zapien, the California Supreme Court observed, 
Admission of the former testimony of an unavailable witness is permitted under Evidence Code section 1291 and does not offend the confrontation clauses of the federal or state Constitutions--not because the opportunity to cross-examine the witness at the preliminary hearing is considered an exact substitute for the right of cross-examination at trial (see Barber  v. Page (1968) 390 U.S. 719, 725 [citation omitted]), but because the interests of justice are deemed served by a balancing of the defendant's right to effective cross-examination against the public's interest in effective prosecution.

Id. at 975.
Nor does the fact that present defense counsel may have cross-examined the unavailable witnesses differently than his predecessor make the offered testimony inadmissible.  People v. Samayoa (1997) 15 Cal.4th 795, 851.  In Samayoa, the California Supreme Court was clear that “admission of . . . testimony under Evidence Code section 1291 does not offend the confrontation clause of the federal Constitution simply because the defendant did not conduct a particular form of cross-examination that in hindsight might have been more effective.”  Id. Additionally, the motive need not be “identical” to that at trial, only similar. Id. at 975. 
In the present case, the victim is unavailable. (See argument below.) However, she testified at the Preliminary Hearing before the Honorable [insert judge] on [insert date], for this same case.  [Insert Defense Attorney] was also present at the hearing and had the opportunity to cross-examine the victim at that time. Since the Preliminary Hearing, there has been no additional interest or motive which would have affected that cross-examination.
	A. The Victim is unavailable to testify.

Evidence Code section 240 defines unavailability as a witness.  It includes in its definition of unavailability witnesses who are (a)(5) “absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but has been unable to procure his or her attendance by the court’s process, and (a)(6) “the declarant is present at the hearing and refuses to testify concerning the subject matter of the declarant’s statement despite an order from the court to do so.”  
Despite numerous attempts to contact and/or subpoena Jane Doe, the People have been unable to do so. [Detail prior contacts with unavailable witness and due diligence to secure her attendance at upcoming proceeding].
Even if the People were able to subpoena Jane Doe to bring her into court for the trial, it is anticipated she would assert California Code of Civil Procedure section 1219 and refuse to testify. 
Because the People have diligently attempted to secure the attendance of the Jane Doe, and because the Court will be unable to compel her testimony due to her anticipated refusal to testify, Jane Doe should be declared unavailable for purposes of section 240.
Given the requirements of Evidence Code section 1291 have been met, the People request Jane Doe’s former testimony at the preliminary hearing be admitted at trial. 
GRANTED ______		DENIED ________		MODIFIED__________




2

